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Health. It will be held Monday, Tuesday, and Wednesday, October 29-31, 2007, at the
Edgewater Hotel in Seattle, Washington. CAC meetings are open, and all interested parties are
welcome. Look for agenda and registration materials in the late spring.

Notice: This issue of CAC News & Views is the
first issue that is available for download from
our website. When viewed onscreen in PDF
format, the Table of Contents includes links to
all of the articles.

From now on, we will notify CAC News &
Views subscribers when their issues are
available online to view or download.

Check out our new website, now with
interactive features and online payment
capability for subscriptions to CAC News &
Views. Go to: http://www.cacenter.org

Editorial Note: In this issue, we report on
several cases where state licensing boards have
taken actions that appear to be primarily
“economic” regulations rather than regulation
designed to protect public health and safety.
(See, for example, “Medical Board Tries to Tie
Hands of Physical Therapy Board” and
“Horror Case of the Quarter.”)
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Since its inception, CAC has contended that

one key role public members should assume is

that of “watchdog.” This role includes a
responsibility to question and vigorously
oppose regulations — such as business

restrictions - that do not qualify as protecting

the public health and safety.

This issue also contains articles about boards
that have proposed regulations that appear to

thwart an expanded scope of practice

regulation passed by the legislature. (See, for

example, “Georgia Struggles to Implement

Prescriptive Authority for Nurses” and “North

Carolina Paper Gives Rare Glimpse into the

Politics of Scope of Practice Decisions.”) CAC

calls on public members to question and
oppose any such actions that cannot be
demonstrated to support public health and
safety. As the cases we report indicate, the
need continues for public members to play a
watchdog role.

SCOPE OF PRACTICE

Licensing Board Associations
Produce Legislative Guide to Scope
of Practice Changes

Six associations of regulatory boards have
joined together to write a document entitled,
Changes in Healthcare Professions’ Scope
of Practice: Legislative Considerations, to
assist legislators, regulatory boards, and the
health care professions assess proposed
changes in health professions scope of
practice. The collaborators on the document
are the Association of Social Work Boards
(ASWB), the Federation of State Boards of
Physical Therapy (FSBPT), the Federation
of State Medical Boards (FSMB), the
National Association of Boards of Pharmacy
(NABP), the National Board for
Certification in Occupational Therapy
(NBCOT), and the National Council of State
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Boards of Nursing (NCSBN). Although not
stated in so many words, this document can

be considered a response to the American

Medical Association’s aggressive efforts in
recent years to obstruct legislation aimed at
expanding the scopes of “non-doctor” health

care professions.

Editorial Note: CAC applauds the
Federation of State Medical Boards for
participating in this document.

What follows are excerpts from this
important document. The complete text is
online at

https://www.ncsbn.org/ScopeofPractice.pdf.

|. Executive Summary

.... Proposed changes to a
healthcare profession’s scope of
practice often elicit strongly
worded comments from several
professional interest groups.
Typically, these debates are
perceived as turf battles between
two or more professions, with the
common refrain of “this is part of
my practice so it can’t be part of
yours.” Often lost among the
competing arguments and
assertions are the most important
issues of whether this proposed
change will better protect the
public and enhance consumers’
access to competent healthcare
services.

.... Itis no longer reasonable to
expect each profession to have a
completely unique scope of
practice, exclusive of all others.
We believe that scope of practice

changes should reflect the
evolution of abilities of each
healthcare discipline, and we
therefore have attempted to
develop a rational and useful way
to make decisions when
considering practice act changes.
Based on reports from the Institute
of Medicine and the Pew Health
Professions Commission, we
propose a process for addressing
scope of practice, which is focused
on patient safety. The question
that healthcare professionals must
answer today is whether their
profession can provide this
proposed service in a safe and
effective manner. If an issue does
not address this question, it has no
relevance to the discussion....

I1. Changes in Healthcare
Professions Scope of Practice:
Legislative Considerations

A. Purpose

The purpose of this document is to
provide information and guidance
for legislative and regulatory
agency decision making regarding
changes in the scope of practice of
healthcare professions.

Specifically, the purpose is to:

e Promote better consumer
care across professions and
competent providers

e Improve access to care

e Recognize the inevitability
of overlapping scopes of
practice....


https://www.ncsbn.org/ScopeofPractice.pdf

B. Background

This paper ... attempts to address
scope of practice issues from a
public protection viewpoint by
determining whether a specific
healthcare profession is capable of
providing the proposed care in a
safe and effective manner.

We believe that it is critical to
review scope of practice issues
broadly if our regulatory system is
going to achieve the
recommendations made by both
the Institute of Medicine and the
Pew Health Professions
Commission Taskforce on
Healthcare Workforce Regulation.
These reports urge legislators to
allow for innovation in the use of
all types of clinicians in meeting
consumer needs in the most
effective and efficient way, and to
explore pathways to allow all
professionals to provide services to
the full extent of their current
knowledge, training, experience,
and skills....

C. Introduction

The scope of practice of a licensed
healthcare profession is statutorily
defined in each state’s laws in the
form of a practice act. State
legislatures have the authority to
adopt or modify practice acts and
therefore adopt or modify a
particular scope of practice of a
healthcare profession. Sometimes
such modifications of practice acts
are just the formalization of
changes already occurring in
education or practice within a

profession, due to the results of
research, advances in technology,
and changes in societal healthcare
demands, among other things.

The process sometimes pits one
profession against another before
the state legislature. As an
example, one profession may
perceive another profession as
“encroaching” into their area of
practice. The profession may be
economically or otherwise
threatened and therefore opposes
the other profession’s legislative
effort to change scope of practice.
Proposed changes in scopes of
practice that are supported by one
profession but opposed by other
professions may be perceived by
legislators and the public as “turf
battles.” These turf battles are
often costly and time consuming
for regulatory bodies, the
professions, and the legislators
involved. Aside from guidance on
scope of practice issues, this
document may assist in preventing
costly legislative battles; promote
better consumer care and
collaboration among regulatory
bodies, the professions and
between competent providers; and
improve access to care.

I11. The Purpose of Regulation

.... According to Schmitt and
Shimberg, regulation is intended
to:

1) “Ensure that the public is
protected from unscrupulous,
incompetent and unethical
practitioners;”



2) “Offer some assurance to the
public that the regulated
individual is competent to
provide certain services in a
safe and effective manner;” and

3) “Provide a means by which
individuals who fail to comply
with the profession’s standards
can be disciplined, including
the revocation of their
licenses.”

A. Defining Scope of Practice

The 1995 Report of the Pew Health
Professions Commission Task
Force on Healthcare Workforce
Regulation defined scope of
practice as the “definition of the
rules, the regulations, and the
boundaries within which a fully
qualified practitioner with
substantial and appropriate
training, knowledge, and
experience may practice in a field
of medicine or surgery, or other
specifically defined field. Such
practice is also governed by
requirements for continuing
education and professional
accountability.”

B. Assumptions Related to
Scope of Practice

In attempting to provide a
framework for scope of practice
decisions, basic assumptions can
be made:

1) The purpose of regulation —
public protection — should have
top priority in scope of practice
decisions, rather than
professional self-interest....

2) Changes in scope of practice
are inherent in our current
healthcare system....

3) Collaboration between
healthcare providers should be
the professional norm....

4) Overlap among professions is
necessary....

5) Practice acts should require
licensees to demonstrate that
they have the requisite training
and competence to provide a
service....

In addition, all healthcare
providers’ scopes of practice
include advanced skills that are not
learned in entry-level education
programs, and would not be
appropriate for an entry-level
practitioner to perform. As
professions evolve, new techniques
are developed; not all practitioners
are competent to perform these
new techniques.

IV. The Basis for Decisions
Related to Changes in Scope of
Practice

Arguments for scope of practice
changes should have a
foundational basis in four areas:



1) an established history of the
practice scope within the
profession

2) education and training
3) supportive evidence, and

4) appropriate regulatory
environment

A. Historical Basis

.... Changes in statutory scope of
practice should fit within the
historical, evolutionary and present
practice context for the profession.

Questions to be considered in
this area include:

1) Has there been an evolution of
the profession towards the
addition of the new skill or
service?

2) What is the evidence of this
evolution?

3) How does the new skill or
service fit within or enhance a
current area of expertise?

B. Education and Training

Tasks added to scopes of practice
are often initially performed by
professionals as advanced skills.
Over time, as these new skills and
techniques are utilized by a
sufficient cohort of practitioners,
they become entry-level skills and
are taught as such in entry-level
curricula. It is not realistic to
require a skill or activity to be

taught in an entry-level program
before it becomes part of a
profession’s scope of practice. If
this were the standard, there would
be few, if any, increases in scope
of practice. However, the entry-
level training program and its
accompanying accrediting
standards should provide the
framework, including the basic
knowledge and skills needed, to
acquire the new skill once out in
the field. There should be
appropriate accredited post-
professional training programs and
competence assessment tools that
indicate whether the practitioner is
competent to perform the advanced
skill safely.

Questions to be considered in
this area include:

1) Does current entry-level
education prepare
practitioners to perform this
skill as their experience
increases?

2) If the change in scope is an
advanced skill that would not
be tested on the entry-level
licensure examination, how is
competence in the new
technique assured?

3) What competence measures are
available and what is the
validity of these measures?

4) Are there training programs
within the profession for
obtaining the new skill or
technique?



5) Are standards and criteria
established for these
programs?

6) Who develops these standards?

7) How and by whom are these
programs evaluated against
these standards?

C. Evidence

There should be evidence that the
new skill or technique, as used by
these practitioners, will promote
access to quality healthcare. The
base of evidence should include the
best available clinical evidence,
clinical expertise and research.
Other forms of evidence include
evolving concepts of disease /
disability management, quality
improvement and risk data,
standards of care, infection control
data, cost-effectiveness analysis
and benchmarking data. Available
evidence should be presented in an
easy-to-understand format and in
an objective and transparent
manner.

Questions to be considered in
this area include:

1) Is there evidence within the
profession related to the
particular procedures and
skills involved in the changes in
scope?

2) Isthere evidence that the
procedure or skill is beneficial
to public health?

D. Regulatory Environment

.... Often, it is the professional
association that promotes and
lobbies for scope of practice
changes. The regulatory board
should be involved in the process
and be prepared to deal with the
regulatory issues related to the
proposed changes.

Questions to be considered in
this area include:

1) Is the regulatory board
authorized to develop rules
related to a changed or
expanded scope?

2) Is the board able to determine
the assessment mechanisms for
determining if an individual
professional is competent to
perform the task?

3) Isthe board able to determine
the standards that training
programs should be based on?

4) Does the board have sufficient
authority to discipline any
practitioner who performs the
task or skill incorrectly or
might likely harm a patient?

5) Have standards of practice
been developed for the new
task or skill?

6) How has the education,
training and assessment within
the profession expanded to
include the knowledge base,
skill set and judgments
required to perform the tasks
and skills?



7) What measures will be in place
to assure competence?

V. Basis for Legislative Decision
Making

Although the areas for decision
making listed above do not
specifically mention public
protection, supplying
documentation in historical basis,
education and training, evidence,
and the regulatory environment is
likely to ensure that the public will
be protected when these changes
are made.

Potential for harm to the consumer
is difficult to prove or disprove
relative to scope of practice. Itis
the very fact that there is potential
for harm that necessitates
regulation. If a strong basis for the
redefined scope is demonstrated as
described above, this basis will be
rooted in public protection.

This paper rests on the premise that
the only factors relevant to scope
of practice decision making are
those designed to ensure that all
licensed practitioners be capable of
providing competent care....

Pennsylvania Governor Advocates
Expanded Use of Nurse
Practitioners

On January 17, 2007, Governor Ed Rendell
of Pennsylvania unveiled a “Prescription for
Pennsylvania” intended to increase
affordable health care coverage for all
Pennsylvanians, improve the quality of care,

and bring health care costs under control. A
significant part of the proposal would
improve access to care and cut costs by
adjusting the regulatory environment so as
to allow nurses, advanced nurse
practitioners, midwives, physician assistants,
pharmacists, dental hygienists and other
licensed health care providers to practice to
the fullest extent of their training and skills.

At a press briefing the previous December,
Governor Rendell gave reporters a sense of
what he intends by this proposal. The
following are excerpts from his remarks as
reported online by Capitolwire.com news
service:

Well, I’ll give you one example. For
example, we should employ nurse
practitioners in the delivery of health
care services far more than we do.

It’s estimated by academics that a
nurse practitioner can perform about
70 percent of the things that a
primary care physician can do, as
well as 80 percent of what a pediatric
primary care physician can do. And
they do them for often 50 percent or
less of the costs.

So why don’t we do that in
Pennsylvania? Because the
things that nurse practitioners
can do are often limited by
regulation or statute.

I want to free nurse
practitioners to virtually do
anything they are capable of
doing. Unlock all of those
regulations, all the
restrictions, and put them
back into the game.


http://www.capitolwire.com/

I don’t know if many of you
followed it, but I did a press
conference at a Walgreens in Beaver
County, where a private company is
putting in these big-box Walgreens, a
nurse practitioner clinic where
citizens can go in and get non-
emergency care.

Often the same care that
citizens go to emergency
rooms to get, because they
don’t have a primary care
physician or they can’t afford
it, etc., and even if they’re
Medicaid [recipients], a nurse
practitioner can give them an
inoculation, a flu shot, well
that’s again 50 percent of the
cost of going to a doctor for a
flu shot.

So we ought to be doing that.

In every emergency room in
the state, we ought to have a
second room for non-
emergency care.

I always give the example:
you’re playing with your dog
and your dog accidentally
bites you on the webbing of
your hand. You’re bleeding
and you can’t stop the
bleeding. If it happens at 10
at night or two o’clock in the
morning, you have to go to
an emergency room. You go
to an emergency room and
it’s busy, they’ll give you a
piece of gauze and say,
“Keep the pressure on,” and
maybe they’ll see you four-
and-a-half hours later.

Why?

Why not have a second room,
staffed with nurse
practitioners who look at that,
put mercurochrome on it and
stitch you up — at 40 percent
of the cost of getting a doctor
into an emergency room to
do it?

Why can’t we do that?

One, there are none of those
rooms available. But, two,
nurses cannot give stitches,
cannot do stitches in
Pennsylvania outside the
presence of a doctor.

They can do it if a doctor’s in
the room, but they can’t do it
outside the presence of a
doctor.

Why?

Mark A. Piasio, MD, MBA, president of the

Pennsylvania Medical Society and a

practicing orthopedic surgeon from DuBois,

Pennsylvania, issued the following
statement in reaction to the Governor’s
December 11 remarks:

Recently, Governor Rendell
made brief comments on
future plans to reduce health
care costs by expanding the
scope of practice of nurse
practitioners. The
Pennsylvania Medical
Society will carefully review
the Governor's plan once the
details are made public in
January.



Physicians now work in
collaborative teams with
nurse practitioners, physician
assistants and other
caregivers. Allied health
practitioners can help with
problems of access, but there
needs to be appropriate
accountability and
supervision.

The Pennsylvania Medical
Society supports the
appropriate use of allied
health practitioners as part of
collaborative health care
teams, including nurse
practitioners. Quality of care
and patient safety are
paramount.

The Medical Society
encourages the collection and
analysis of additional data to
support the contention that
expanded scope of practice
will reduce overall costs. A
full study should include the
financial impact that use of
practitioners will have on
utilization and frequency.

Overall, efforts must be made
to safeguard against further
fragmentation of health
services and breakdown in
coordination of medical care.

Georgia Struggles to Implement
Prescriptive Authority for Nurses

Having failed in September, 2006 to force a

repeal of a new law giving advanced
practice nurses (APN) limited prescriptive
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authority, the Medical Association of
Georgia put pressure on the state’s medical
board to draft restrictive implementation
rules giving supervising physicians
excessively tight control over APNs. Rules
passed by the medical board in December
2006 call for a physician to audit all
prescription records of the APNs under their
supervision. Nurses contend the
burdensome rules conflict with the spirit of
the legislation and undermine any positive
impact the legislation would have on access
to care.

The skirmishing returned to the legislature
in 2007. In February, advanced practice
nurses filed a resolution in the state General
Assembly asking legislators to urge the
medical board to draft new implementing
rules that conform to the spirit of the
prescriptive practice law.

Later in the month, a state Senate committee
declined to pass a bill that would have
amended the original law so as to include
the restrictions favored by the medical
society. The bill was co-sponsored by State
Senator, Don Thomas, the body’s only
physician and chairman of the Senate Health
and Human Services Committee.
Responding to objections by nurses and
some committee members, Thomas referred
the draft language back to a subcommittee
for more work. The controversial sections
(Feb 28, 2007 version) include the
following:

(6) Provide for on-site patient

examination by the delegating
physician or other physician
designated by the delegating
physician pursuant to paragraph (2)
of this subsection, with the



frequency of such evaluation-orfolow-
up examination based on the nature,
extent, and scope of the delegated act or
acts as determined by the delegating
physician in accordance with paragraph
(3) of this subsection and accepted
standards of medical practice as
determined by the board;

(7) Be reviewed, revised, or
updated annually by the delegating
physician and the advanced
practice registered nurse;

(8) Be available for review upon
written request to the advanced
practice registered nurse by the
Georgia Board of Nursing or to the
physician by the board; and

(9) Provide that apatient-whe
receives 100 percent of all patients
who receive a prescription drug
order for any controlled substance
pursuant to a nurse protocol
agreement shall be evaluated-or
examined on-site by the delegating
physician or other physician
designated by the delegating
physician pursuant to paragraph (2)
of this subsection on at least a
quarterly basis erat-a-more

: . | ac d ol |
the-beard; provided, however, that
this paragraph shall not apply to a
patient who has received a
prescription drug order for a ten-
day or less supply of a controlled
substance during the quarter."

"(m) The board shall have the
authority to promulgate rules and
regulations governing a delegating
physician in order to carry out the
intents and purposes of this Code
section. Further, the board shall be
authorized to:

(1) Require that a nurse protocol
agreement and reqistration form

shall be filed by the delegating
physician with the board for
approval and shall be accompanied
by the required fee, which shall not
be refundable, within a reasonable
time from the date of execution;
(2) Determine, after review of a
filed nurse protocol agreement, if
such nurse protocol agreement fails
to meet accepted standards of
medical practice as established by
the board; and (3) Require the
delegating physician to amend any
such noncompliant nurse protocol
agreement in order to meet such
accepted standards.

(n) Except for practice settings
identified in paragraph (7) of
subsection (g) of this Code section,
it shall be unlawful for a physician
to be an-employee employed by or
a consultant of an advanced
practice registered nurse, alone or
in combination with others, if the
physician is required to supervise
the employing advanced practice
registered nurse. Such conduct
shall be subject to sanctions by the
Georgia Board of Nursing as to the
advanced practice registered nurse
and the board as to the physician."

In the meantime, the medical board voted on
March 2 to table a fourth iteration of
implementing rules, leaving a more
restrictive version in effect.

Medical Board Tries to Tie Hands
of Physical Therapy Board

Legislation introduced by the medical
establishment in Alabama would prohibit
the physical therapy board from
promulgating any rule related to physical

-11 -



therapists (PTs) working for physicians.
The proposed bill is a reaction to an attempt
by the Board of Physical Therapy to pass a
rule prohibiting PTs from working for
physicians.

First read on March 13, 2007, the proposed
amendment to the Code of Alabama would
prohibit the Board of Physical Therapy from
“promulgating any rule relating to licensure
denial, suspension, or revocation, or from
taking any disciplinary action against a
licensee by virtue of certain employment
arrangements, contractual agreements, or
referrals by physicians.”

Editorial Note: CAC News & Views
considers this a classic case of “two wrongs
don’t make a right.” In our view, it was
inappropriate for the PT Board to attempt
to interject itself in its licensees’ business
arrangements — unless questions of public
health and safety were involved, which
does not appear to be the case here.
Second, it is inappropriate for the
physician community to try to prohibit
another profession’s board from
rulemaking.

New Mexico Poised to Restore
Optometry Scope of Practice

A modification in Medicare reimbursement
policies categorizes minor eye care
procedures as “surgeries,” thus eliminating
them from the scope of practice of New
Mexico’s optometrists. The state’s
optometrists performed procedures, such as
removing eye tags from eyelids, for decades
before the Medicare reimbursement codes
were changed to call these surgical
procedures. Legislation that would restore
optometrists’ ability to provide these
services has been approved by both houses
of the state legislature.

-12 -

The New Mexico Academy of
Ophthalmology fought the legislation,
claiming that optometrists are unqualified to
use sharp objects around patients’ eyes.
They went so far as to produce broadcast ads
comparing optometrists to butchers because
their initial training in the use of scalpels is
on cadavers and meat. Optometrists do
practice on live patients before graduating
from optometry school.

North Carolina Paper Gives Rare
Glimpse into the Politics of Scope of
Practice Decisions

Dan Kane, staff writer for the Raleigh,
North Carolina News & Observer wrote on
September 2, 2006 about convoluted
political intrigue over more than five years
that gave the state medical board more
powers and higher fees in return for giving
optometrists an expanded scope of practice.

Kane’s article, entitled “Political Deal Let
Optometrists Do Eye Injections, Records
Show,” documents negotiations in June,
2000 between Andrew Watry, then-
executive director of the North Carolina
Medical Board and the state’s Optometry
Board (with the knowledge of the House
Speaker, Jim Black, an optometrist) over a
consent agreement that would have given
optometrists authority to administer five
types of eye injections in order to get
support for medical board-sponsored
legislation. The deal fell through, reports
Kane, when the medical board legislation
failed to pass both houses of the legislature.

The optometry board wasn’t ready to let the
agreement slide, however, and sued the
medical board in November 2003. The
boards negotiated a deal in 2005 that
allowed for a partial expansion of the
optometry scope of practice. Spokespersons



for the state ophthalmology society told
Kane they believe Speaker Black’s exertion
of political pressure on the medical board
resulted in permitting optometrists to
perform procedures that ophthalmologists
feel better qualified to safely perform. Watry
told Kane he believes the ophthalmologists
were more worried about losing lucrative
business than they were about quality of
care.

Editorial Note: CANews concludes that
this tangled story underscores the
importance of finding a process for making
scope of practice decisions based on
medical evidence and the public interest
(the greatest good for the greatest number)
rather than political influence or quid pro
quo deal making. It may well be that the
optometrists’ expanded scope of practice
improves patient access to care without
compromising safety, but the process by
which the North Carolina regulatory
boards and legislature got to that point
leaves a lot to be desired. (See the first item
in the SCOPE OF PRACTICE section.)

U.S. Congressman Wants FTC to
Investigate Practitioner Claims

U.S. Representative John Sullivan (R-OK)
introduced legislation that would involve the
Federal Trade Commission (FTC) in
investigating allegations that health care
practitioners are passing themselves off as
doctors. Sullivan contends that changes in
state law blur the distinction between
physicians and other practitioners, causing
consumers to be confused about the
qualifications of those who treat them.

The legislation is supported by the American
Medical Association (AMA) and other
members of the Coalition for Healthcare

Accountability, Responsibility and
Transparency, which is battling enhanced
scopes of practice for “non-M.D.
practitioners” across the country. AMA
Board member, Dr. Rebecca Patchin, told
the Jim Meyers of the Tulsa World that a
national survey found a majority of
respondents believe podiatrists,
optometrists, psychologists and
chiropractors are medical doctors. She said
one third of those surveyed thought a dental
assistant is a medical doctor.

Opposing the bill, David Cockrell, vice
president of the Oklahoma State Board of
Examiners in Optometry pointed out that all
50 states have laws prohibiting people from
falsely representing themselves as
physicians. Seventy percent of patients, he
claims, receive their eye care from
optometrists.

Lay Midwife Fights for Right to
Practice in Pennsylvania

Editorial Note: Given the sizeable Amish
population in Pennsylvania, the
implementation of Governor Rendell’s
“Prescription for Pennsylvania” (see story
earlier in this section) may include
reconciling the regulatory distinction
between licensed nurse midwives and
certified lay midwives.

A brief disciplinary hearing before the
Pennsylvania Board of Medicine on January
27, 2007 caused about 300 Amish and
Mennonite residents to rally in support of
Diane Goslin, a lay midwife accused of
practicing medicine and midwifery without
a state license. Goslin concedes that she
does not have the academic degree or the
RN license required by Pennsylvania to
obtain a nurse midwife licen